IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-170997-D2 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Frederick T. N ckerson

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1748
Frederick T. N ckerson

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 26 July 1967, an Exam ner of the United States
Coast Guard at Long Beach, California suspended Appellant's
seaman's docunents for three nonths outright plus six nmonths on
twel ve nonths' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as an AB
seaman on board SS COLUMBI A VI CTORY under authority of the docunent
above capti oned Appell ant:

(1) on or about 30 April 1967, at Southport, N.
C., wongfully failed to perform duties in
securing the vessel for sea;

(2) on or about 1 June 1967, at sea, wongfully
failed to perform duties by reason of
i ntoxication; an

(3) on or about 2 June 1967, at sea, wongfully
failed to stand a | ookout watch because of
i nt oxi cati on.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The Investigating Oficer introduced in evidence voyage
records of COLUMBI A VI CTORY

There was no def ense.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and al
speci fications had been proved. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of three
mont hs outright plus six nonths on twelve nonths' probation.



The entire decision was served on 28 July 1967. Appeal was
tinmely filed on 3 August 1967 and perfected on 27 Novenber 1967.

FI NDI NGS OF FACT

On all dates in question, appellant was serving as an AB
seaman on board SS COLUMBI A VI CTORY and acting under authority of
hi s docunent.

On 30 April 1967, Appellant wongfully failed to perform
duties in connection with securing the ship for sea at Southport,
N. C

On 1 June 1967, Appellant wongfully failed to performduties
at sea by reason of intoxication.

BASES OF APPEAL

This appeal has been taken from the findings nade by the
Exam ner with respect to the third specification only.

It is contended that when an offense recorded in an offici al
| og book is one of failing to performduties between 2000 and 2400
on a certain date the record nust be nade before m dnight or there
is a failure of substantial conpliance wth statutory provisions.

It is also urged that the evidence in support of the third
specification is defective because it purports to record an of fense
in the period of 2000-2400 on 2 June 1968, but also purports to
have been nade at 0800 and to have been read to Appellant at 0845
on that date.

APPEARANCE: Bodl e, Fogel, Jul ber and Reinhardt, of Los Angel es,
California, by Robert j. denents, Esq.
OPI NI ON

Appel lant's assertion that an offense of failure to perform
duties from 2000 to 2400 nust be recorded in the log before
m dni ght cannot be accepted. It is so obvious that an entry as to
such an offense made on the succeeding calendar day is in
substantial conpliance with 46 U S. C. 202 and 702 that the point
need not be bel abor ed.
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Appel lant's other point, however, has nerit. There is an
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obvious deficiency in the log entry in that it is dated and tined
for the witing of the entry and the reading to the crew nenber
several hours before the offense was commtted. The deficiency
coul d have been cured by parol evidence, but to assune that the
entry must have been nmade on 3 June because the offense to which it
refers termnated at mdnight of 2 June begs the question.

The entry was not in substantial conpliance with the statutes,
and since it is the only evidence with respect to the third
specification the findings on that specification nust be reversed.

CONCLUSI ON

Since one specification is to be dism ssed, a nodification of
the order is appropriate.

ORDER

The findings of the Exam ner nmade at Long Beach, California,
on 26 July 1967, are AFFI RVED except as to the third specification
which is found not proved and DI SM SSED. The order of the Exam ner
is nodified to provide for outright suspension of two nonths and
further suspension of four nonths on twelve nonths' probation. As
MODI FI ED, the order is AFFI RVED

W J. SMTH
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